OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GemarLn C. Mann
ATToanEY SENERAL

Honorable 7. E, LioDonald, Commissioner
Departmant of Agriculture
Austin, Texas

e
Dear Siy: Attentions ¥r, C. E) MoCormick,
Pir Bogding &
1% 7.1 Divwision

Opinlion Ko. O-1808

Ket otion of Artiele l1186b
Annotated Stat-
e Texas Cit Bondirng

¥e are in receipdt of
of thie department on the fol

e 99 ,\dots o\ the\Jorty~fifth Legis~
lature, whioll Apt.was\anendel dy\sS. B, Wo, 24 dnd
K. Bs X0, 78, sota’q? the First Called Session of
the Forth rir h Texen Lexislature, and B, 3, Ko,
943, aots W the Forty<sizth Regular 8ession of

X ature, pleges the responsidility
N, ng/npon the Texas Commis~
pP his duly suthorized a-
34 of the adainistration of

ora-involved to where we request
nk iaformations

quests for an opinion
owing Questions!

'Quoat.on No. 11 Is the Comnissioner of Agril-

: uiyed, after &ue and thorough irvesti-
D pieTe a1 oprortunity has dbeen greanted

> 11-‘nt for a hearing, to desist from fasn-
ing sudk cense 1f it l» tound ‘the apslicant has
not rully and finally complied with all of his
citrus contreots of purchase under hin previous
oltrus dealidr's license which license mng now dbe
revoked or terminated for any oause, or he: not
fully and finelly psid for sny and all eitrus fruoit
harvested under hisg contracts, o bas not fully
complied with all of the required provisions of
the Citrus Bonding and Lisensing Law, or that the
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applicant*s finaneial statexent, given to the
Commissioner of Agrisulture at the times of make

application for license does not show but
little or insuffioclient assets to allow suoh ap-
plicant to transact business as a eitrus dealer
without plasiag iIn jeopaxzdy those with whom he
transacts ¢itrus purchases?

- fuestion Wo. 2: "Does this law give the
Comninsioner of igrisulture the authority to
hold hearings and to suspend or revoke the
lisense of a dealer vho viclated his ocontraot
to purchase and/or handle eitrus fruits with
other commission merchants, dealera or brokers
if he fails to comply with said citrus purchas-
ing or han contract with sald seoond dealer
or dealers duy and handling organization?

w¥here a cooperative association, chartered

under Chapter 8, Hevised Statutes of 1923 as
amended, which pertaina to marketing associations,
has sntered into a written contract with a oome
mission merchant, dealer or broker whersby said
asscclation deals with or through a dealer, bro-
ker or comeission merohant, or thelr d4uly author-
1zed egent in the purchasing and/or handling of
-6itrus fruits aad said dealer, broker or commis-
sion merchant, or their agent violates the terms
and conditions of a contraot between the associa-
tion and said dealsr, droker or commission msr-
chant, can said dealer, droker or commission mer-
chant or thelr agent have his liocsnse or huzé:g

ent's identifiecation card revoked by the

ssioner of joulture for violation of the
¢itrus purchas or handling contrasti"

gection 4 of article 118b, Yernon's sinnotated
Civil S8tatutes, provides in part:

*all applications for liocense under this
Aot shall be accompanied by a tender of payment
in full of ths fes for such liocense required;
on receipt of said aspplication duly exeouted, to-
gether with requirsd fee, it shall be the duty
of the Comissioner or nis agents and/or em-
ployees thsreunto duly authorized to immediately

i{ssue such license, provided that no licenss
shall issue to any person when the application
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for license filed by such nerson shall indi-
cate that such -—-erson 1g a sussended ligenses
within the tate of Texas, Or that such cer-
gon's llcense 10 40 busirness Iin Texas has

Yeeh revoked until the Commissioner 1€ fur- |
nished with satisfacto Toof that the a pli-
oant 1s, on the date of tEe TI1{-g of such
ep-lication, quallified to recelve the lloense

applied for; the Issuerce of lloense L0 persons
who heve sulfere rior susoension or revooae-
tlon of 1lcense In this Stete shall be disore-
tiotary with the Commlesioner; in the exercise
of such disoretion, the Corz=lssioner is author-
ized t0 teke into consicderation the faots and
oircumstances pertaining to the prior suspension
end/or revooation; the financial conéition of
the asplicant, as of the date of this a>plieation,
and the odligations due end owing by the appli-
oant to growers end -roducers of ocitrus fruits
and/or perishadble agriculturel commodities:
tobligation,' as the term is used in this sec-
tion, shall be sonstrued to nean any Judgment
of any Court within this State outstanding
egeinst the aspliceant or certified olaims as

of the date of the applioation under considera-
tion by the Commissioner; prior to refusal of
liocense by the Comaissioner, any ap-licant for.
liocense shall be entitled to open hekring on
the fsots pertaining to suoh apglloation, said
hearing t0 be conduoteld by the Lommissioner, or
his agent trersunto duly eut'orized; 1f, after
such hearinz, the Commigsioner, in the exercise
of his discretion, refuses the lioense applied
for, the aprlieant ghall, within ten (10? days
from and after the denisl of such license by
the Commissioner and not thereafter, file his
appeal from the order of the Com—issioner deny-
ing such liosnse, in eny Court of competent
jurisdioction within this State; if the Comnigs~
sioner shall determine that the liocense ap-lied
for shall not be granted, the Comnissiorner
shall deduct from the license fee tenfered with
such application the sum of Five Dollars (25),
sajd Five Dollars (35) to be retained by the
Comnissioner to defray oosts and exrenses in-
cident to the filing and examination of seid
application and shall return the dbalance of the
license fee 20 tendered with such application
to the ap-liocant.* (Underscoring ours).




Seotion & reads as follows:

"iny license issued under the provisions of
this act shall remain ip full foroe and effeot
for a Jeriod of twelve (l2) monthg from and after
the date of isauance t-ereof unless said permit
shall be cancelled in the meanner hereinafter pro-
vided and pursuant to the rrocesdings hereinafter
required, to wit: any person ag=rieved, injured
or damaged by virtue of any violation of the terms
and provisions of this Aot dy any licensee or by
the tranaporting or buying agent of any licensee
hereunder, may file with the Commissioner or his
4uly autrorized sgent or employee a verified ocom-
plaint, setting out the s-ecific violation com-
plained of; tre Commissioner, on recelipt of sald
verified co~plaint, shall set a date not more
than ten (10? days from the reoeist of such com-
plaint for the hearing thereof; Comzissioner shall,
br registered mail to the lagt known address,
notify the person complained of and shall furnish
such person with a copy of such complaint; the
Commissioner mey, at his discretion, recess the
hearing proviced for in this Section fron day to
day if in his discretion the ends of Justice de-
mand such continuancej for thepurpose of sald
hearings the Commissioner shall have the authority
to summon witnesses} to inquire into rmatters of
fact; to administer ocaths, and to iszue the sud-
poena duces tecum, for thepurpose of odteining
any books, records, !nstruments of writing, sné
other papers pertinent to the investization at
hand; upon the conclusion of saild hearing and the
introduotion of all evidence by the respective
parties ttereto, the Comnissioner shall make his
deoision on the basis of the evidence introduced
therein, anéd shall, If the evidenoce warrants, issue
his order osncelling the license of the Herson com-
plained of; any licensee, whose lioense is so can-
celled by an order of the Commissioner, shall de
notified in writing by registered mail of the can-
cellation of said lioenss and it shall be unlawful
and a violation of this Zot for any licensee or
buying or trens-ortins sgent to operate from ané
after said notification of cancellation, provided
that sald licensee or buying or transporting sgent
whose lioense has bYeen so ocancelled, shall have
the right of e peal from the order of the Commise
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sioner, oanceling said lioense to any Court of
vompetent jurisdiotion within this State, pro-
vided that such appeal shall be filed in sald
court within ten (10) days from and after re-
ceipt by licenses of notioe of said oenoelle-
tion, and provided further that the effeot of
paid appeal by said lhoensee or licensee's
agent shall not act to supersede the order of
oancellation issued by the Commissioner, pur-
suant to rinal determination of the question
of oancellation by seid Court."

Seot;on‘l4 relates to the power and authority of
the Commissioner of Agriculture in enforeing the Act:

"For the purpose of enforeing the provi-
gsiong of this Aot, the Commissioner is heredy
vested with full power and authority and it
shall be his duty, either upon his own initia-
tive or upon the recelpt of a proverly verified
compiaint, to Investigate all alleged violations
of gﬁis Kot and for the purpose of making such
investigation, he shall have, &t all times, free
and unimpeded access to all books, records,
buildings, yards, warehouses, storage, and trans-
portation and other facilities or places in which
eny oitrus fruit is kept, stored, handled, pro-.
cessed or transported, and ln furtherance of suoch
investigation either the Commissioner in person
or through his authorized representatives, may '
examine any portion of the ledger, books, aocounts,
memorandum, documents, socales, measures, and other
matters, objects or persons pertinent to such al-
leged violation under investigation. The Commis-
sioner shall take such action and hold such public
hearings es inhis julgment are shown to be neces-
sary after such investigations, and shall take
the proper action with raference to the cancella-
tion or suspension of the license of a2ny dealer
‘hereunder shown to have been gullty of & viole-
tion of the terms of this Act. Such hearings
shell be held in the nearest city or town in the
county where violations are e2lleged to have oc-
curred. Any order mede dy the Commissioner with
reference to the revooation or calcellation of
any lioense granted under the provisions of this
Act, shall be subjeot to review by a Court of
competent jJurisdiction.” (Underscoring ours).
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Aocording to the fects set out in your first ques-
tion, we are coancerned with ean applicant who is seeking to
r:new his license under Article 118b., Saild applicant has
previocusly been granted 2 license, but ${= guilty of one or
more of the following offenses:

(1) Not fully and finally complying with ell of
his eitrus coantraots of purchase under his previous oitrus
dealér's license;

{(2) Not fully end finmlly peying for any and all
eitrus frult harvested undsr his contract;

(3) Not fuily complying with all of the rezuired
provisions of the Citrus Bonding and Licensi~g law; &nd

(4) Heving insufficient assets to transact busi-
ness as a citrus dealer without placing in Jecrerdy those
with whom he transacts citrus purchases.

It is not stated that the previocus license of sald
applicant was revoked or suspended.

Yhere a licenses is guilty of violating & provi-
gion of the 4Lct, Seotion 6 provides ths proceduro wheredby
his license 15 cancelled or suspended.

Construing Sections 6 and 14 together, it 1= ap-
parent th:t the Comaissioner may investigate violations of
ths Act and hold hearings thereon "either upon his ow: in-
itietive or upon the receipt of a properly verified con-
plaint.” Ee has the power and suthority to "Take the pro-
per action with reference to the oancellation or suspension
of the license of any deeler hsreunder shown 10 have been
guilty of & violetion of the terme of this Act,”

It {2 aprarent that whers there has deen & viocla-
tion of the provisions of the Act, the Comxissioner of Agri-
culture sho 14 proceed against the offender as provided in
Seotions 6 and 14, If on the basis of the evidence before
him, the Comnissioner decides that the person compeined of
is guilty. then he shall either revoke or suspend seid per-
son's license.

Furthermore, i1f the person whose license hes deen
revoked or suspended applies for & subssquent licenss, thes
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provisions of Seetion 4 would apply. In tnis seotion it
is sxpressly stated that:

"no lieense shall issue to any person whea tle
application for licenae filed by such person
shall indicate that such person is s suspended
licenses within the State of Texas, or that
suck person’s license to 340 business in Texas
has bdéen revoked, until the Comnissionsr is
furnished with satisfaoctory jroof that the
applicant {s, on the date of the filing of suoh
«rplication, qualified to receive the licenss
applied for.v

It is also provided that "ths issuance of license
to persons who have suffered prior suspension or revocation
of license {in this State shall be discrestionary with the
Commissioner.”

‘ Under Seotion 4 it appears that ths Commissioner
of Agriculturs has no alternative but to issue a license
where the ap: lication form is properly made out and the fee
tendered unless the applicant bas previously had his 1li-
cense suspended or revoked, Only where the applicant is
already a suspended licensee or has had his liocense revoked
does the Coxnissioner have any discretion under’the Act to
issue or to refuse to issue a licsase. The langusge of
Section 4 1e clear eand unambiguous oa this point,

Under the terms and provisions of the Act an{ ona
or more of the conditions described in the first question]
if supororted dy evidence, would justify upom proper hearing
an order of cancellation or suspension of a deslart's licenses,
See especidlly Seotions 4, 8, 9, 10, 14,

In answer to your first question, it is our opin~
fon that Artiecle 118b, Vernon's Annotated Tivil Statutes,
the Texas Citrus Bonding end Licensiig Act, requires z hear-
ing by the Comzissionsr of Agrioulture on charges of viola-
tion of the Aet in compliance with the provisions of Sestion -
- 6, with revocation or suspension eof license as the pensalty;
that under the terms and provisions of Article 1189 licensse’s
failure to comply with the contracts of purchase, falilure to
pay for fruit, insolvency, aznd cther violations of ti.e Aot are
grounds for revocation or cancellation of his license; that
under Seetion 4 of Article 118% the Comnissiocaer has no au-
thority or power to refuse toliszsom:gx:llcénssTunless the
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applicant 13 & suspended licenses Or has had hig license
revoked; and that an applicant whose license has bdeen re-
voked or suspended has the right to an open hearing on the
facts pertaining toc suck spplicetion,

In regerd to your second question, we sish to
quote Subdivision (b) of Section 4, whioh reads as follows:

*All *oommission merchants' and/or 'cdenlers' and
teontract dealers,! aes the toerms are in this Aot de-
fined, shall, {n addition to the license fee herein
prescrived, deliver to the Commissioner, together with
their appﬂcation for license, & good and sufficient
surety dbond, payadle to the Cowernor of the State of
Texas and his suocessors io office, in the principal
sum of Five Thousand Dollars (§8,000), said bond to
be in such form as the Commissiorear may prescride
and ghall be conditioned upon faithful compliance
wth the terms snd provisions of this Act and upon
the faithful performence of the conditfons end terms
of all contruots made by seld lcommission merchants’
snd/or ‘deslers' snd ‘contrset dealers,' pertaining
to the handling of olitrus fruit under this Aot}
cause of action may be maintained 14 dond

an rson wit om salid a cant detls in pur-
oﬁulg, Randling, aelllng and sccounting for u&s
of eitrus fruit, ss provided tils Act; the aggre-
gate nomﬁioa II:EIIIE; under any such bond shall

not excesd the sum of Five Thousand Dollars ($5000),
and each such bvond shall continue in full foroe spd
effeet until notice of the termination thereof is
given by registered meil to the Commiasiorer, which
faot shell be set forth in the fsce of said dond,
but suech notice shall not sffeet the liedility whieh
may have accrusd thereon prior to tefminetion, Ko
1iconse shell be issued to any ‘commiszion merchant!
or 'dealer,' or 'contract dealer' prior to the de-
livery to the Commissioner and the approval by him
of the bond required under the provisions of this
Sgotion. XNo cooperstive association organized pur-
suant to Chapter 8, Title 93 of the Revised Civil
Statutes of Texas, 1925, as amended, that endles
fruit only for its members shell be required to
furnish vond as required in this Seetion. Any such
cooperative association desling im citrus fruit
other than for its producer nembers shall be require-
ed to furnish bond s any other dealsr. It is here-
by declared to be the poliocy of the Legislature to
pake these exemptions with references to cocoperative
associations beoause Of the faot thet the rroducer-
zexbers pool their fruit for sale rether than im-
mediately selling it." (Undersooring ours)
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Froxz the language above guoted it appears that
the terns lnzlfrovisioas of Artiole 1181 apply to the
“dealers in his contractual relstionships whether the
exist between him and a grower or purchaser} or between h
end other ocommission merchants, dealers or brokers; or de-
twoen him and a ocooperative association., This conclusion
is supported by the faot that *any person™ with whom a
dealer transacts business in handling, selling, snd acocount-
ing for seles of fruit may maintain en ection on seid decler's
bond. It is logleal to essume that the purpose of the law
wak t0 protect all those who deal with the dealer in the
bandling and selling of citrus fruit, This would include
other dealers end also cooperative assoclations engeged in
the buylng, sellirg and handling of eitrus fruit.

Furthermore, after considering article 118d as &
whole and carefully znalyzing such Seoctions &8 9, 10, 15,
16 and 17, it 1is our opinion that it was the intention of
the lLegislature that a breach of a ocontrast to whieh he was
& party by & licensed dealer amounted to & violation of the
1icens and Bonding Aot itself. Conseguently, whers a
dealer violated a contract into which he had entered with
another dealer or witk a cocoperative association, his license
would be subjett to cencellation or suspension under Bection
6 upon proper hearins,

. In answer to your last question, it is our opinion
that under Articls 118b the Commissioner of Agrisulture has
the authority to sudbject to a hearing and to revoke or sus-
pend the liovense of a dsaler who violates his contrast to
purchase and/or handle eitrus fruft with another deacler or
dealers' orgénization,

rurthermore, it is our opinmion that the Commission-
er of Agriculture has the suthority to revoke or suspend upon
hearing tke licenpe of a &ealer who direotly or dy agent
violates the Citrus purchazing and/or handliog contract 1into
which said dealer has entered witd 2 sooperative assoclstion.

rrusting that we have fully snswered your inquiries,
wo are

Yours very truly
ATTORKEY GENERAL OF TEXALS
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